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CASE/DOCKET 

NO./LOWER 

COURT 

CITATION 

ISSUE DATE 

FILED 
COMMENTS 

Bd. of School Trustees 
of Madison Consol. 
Schools v. Elliott, 17-
1259, 876 F.3d 926 (7th 
Cir.) 

Employment & Labor: May the state of Indiana and its public schools, 
consistent with the contract clause of the U.S. Constitution, prefer higher-
performing but untenured teachers over lower-rated teachers who reached 
tenure before the preference law was enacted 

3/5/18  

Amicus cases = yellow highlight 

Petitions scheduled for conference – green highlight 
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CASES DISMISSED 
CASE/DOCKET 

NO./LOWER 

COURT 

CITATION 

ISSUE DATE COMMENTS 

Kenosha Unified Sch. 

Dist. No. 1 Bd. of Educ. 
v. Whitaker, 17-301, 858 
F.3d 1034 (7th Cir.) 

Equity & Discrimination: (1) Is a school policy requiring boys and girls to 

use separate bathroom facilities that correspond to their biological sex is 
sex stereotyping that constitutes discrimination “based on sex” in violation 
of Title IX; (2) Is a school policy requiring boys and girls to use separate 
bathroom facilities that correspond to their biological sex a sex-based 
classification triggering heightened scrutiny under an equal protection 
analysis 

 3/5/18 Rule 46 
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CITATION 

ISSUE DATE 

GRANTED 
DATE ARGUED 

Janus v. American 

Federation of State, 
County, and Municipal 
Employees Council 31, 
16-1466, 851 F.3d 746 (7th 
Cir.) 

Employment & Labor: (1) Whether Abood v. Detroit Board of Education should be 

overruled and public-sector “agency shop” arrangements invalidated under the First 
Amendment; and (2) whether it violates the First Amendment to require that public 
employees affirmatively object to subsidizing nonchargeable speech by public-sector 
unions, rather than requiring that employees affirmatively consent to subsidizing such 
speech 

9/28/17 2/26/17 

http://blogs.edweek.org/edweek/school_law/No.16-_PetitionForWritOfCertiorari%20Janus.pdf
http://blogs.edweek.org/edweek/school_law/No.16-_PetitionForWritOfCertiorari%20Janus.pdf
http://blogs.edweek.org/edweek/school_law/No.16-_PetitionForWritOfCertiorari%20Janus.pdf
http://blogs.edweek.org/edweek/school_law/No.16-_PetitionForWritOfCertiorari%20Janus.pdf
https://supreme.justia.com/cases/federal/us/431/209/case.html


 

REVIEW GRANTED 

 CASE/DOCKET 

NO./LOWER COURT 

CITATION 
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 Mount Lemmon Fire Dist. 

v. Guido, 17-587, 859 F.3d 

1168 (9th Cir.) 

  Employment & Labor: Does the Age Discrimination in Employment Act's 20-employee 

minimum that applies to private employers also apply to political subdivisions of a state, 
as the Sixth, Seventh, Eighth, and Tenth circuits have held, or does it apply instead to 
all state political subdivisions of any size, as the ninth circuit held in this case 

  2/26/18  TBA 

 South Dakota v. Wayfair, 
Inc., 17-494, 901 N.W.2d 
754 (S.D.) 

  Finance: Should the U.S. Supreme Court abrogate the sales-tax-only, physical-presence 
requirement affirmed in Quill Corp. v. North Dakota, 504 U.S. 298 (1992) 

  1/12/18  4/17/18 



 

 

REVIEW DENIED 
CASE/DOCKET 

NO./LOWER COURT 

CITATION 

ISSUE DATE 

DENIED 
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Mangino v. McKenney, 17-
1147, 873 F.3d 75 (1st Cir.) 

Legal System: (1) Does the circuit court's decision that it did not have jurisdiction to 

hear portions of the defendant's appeal of denial of qualified immunity conflict with prior 
Supreme Court precedent and creates a conflict between the sister circuits on this 
important federal question, which does and will continue to arise with great frequency, 
and which continues to deny government officials in the First Circuit the important 
benefits of qualified immunity; (2) Does the circuit court decision denying the defendant 
qualified immunity conflict with relevant decisions of this court on the important federal 
question of whether a constitutional right is “clearly established” by failing to identify a 
case which clearly establishes that the defendant's conduct fell below constitutional 
minima 

3/19/18   

Allen v. Chicago, 17-1102, 
865 F.3d 936 (7th Cir.) 

Employment & Labor: (1) Under the Fair Labor Standards Act, is the employer required 
to pay its employees for off-duty overtime if the employer has actual knowledge of that 
work; (2) Under the FLSA, is the employer required to pay employees off-duty overtime 
if the employer has constructive knowledge of that work because its written policies and 
procedures prevent or discourage its employees from reporting and being paid for that 
work 

3/19/18   

Lee-Walker v. N.Y.C. Dep't 
of Educ., 17-1065, 
unpublished (2d Cir.) 

Employment & Labor: (1) Do state-employed pedagogues enjoy the protections of free 
speech in academia, given Justice Kennedy's response to Justice Souter's point on that 
issue in Garcetti v. Ceballos, 547 U.S. 410 (2006); (2) If not, does the First Amendment 
protect a teacher or professor in a public school or university 

3/19/18   
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 Multnomah Cty. v. 
Updike, 17-1222, 870 
F.3d 939 (9th Cir.) 

 Special Education & Disabilities: Is the level of discriminatory intent required to award 

compensatory damages under the ADA and § 504 “discriminatory animus,” as three 
circuits have held, or “deliberate indifference,” as five circuits have held, and can the 
provision of an effective accommodation amount to discriminatory intent 

2/26/18  

 Wilson v. Hawaii, 17-

1199, unpublished (9th 
Cir.) 

 Employment & Labor: (1) Is the order granting the state of Hawaii's motion for 

summary judgment sufficient to show as a material fact the connection between 
protected activity and the adverse employment action? (2) Did the employer act 
discriminatorily by abusing their managerial discretion in terminating petitioner without 
just and proper cause? (3) Can a retaliatory adverse employment action be an 
intentional tort as a means to hurt and cause loss of property? (4) Does targeting a 
person and family members by the police violate the Fourth Amendment 

2/23/18  

 Laul v. Los Alamos Nat'l 
Labs., 17-1197, 2017 BL 

378936 (10th Cir.) 

 Employment & Labor: (1) Does summary judgment in an employment case that utilized 

the byzantine edifice of employment discrimination law that is the burden-shifting test 
under McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973), deprive a plaintiff of her 
Seventh Amendment right to make her case to a jury where the facts on every point of 
the legal test for intent are disputed and the court itself weighs conflicting inferences 
about the employer's intent; (2) Does the byzantine edifice of employment 
discrimination law that is the McDonnell Douglas framework even meaningfully apply 
after Desert Palace Inc. v. Costa, 539 U.S. 90 (2003), where each party espouses 
multiple motives 

2/20/18  

 Luce v. Town of 
Campbell, 17-1186, 872 
F.3d 512 (7th Cir.) 

 Legal System: Does a time, place, and manner restriction forbidding speech on the 

public sidewalk of a highway overpass have to be based on objective evidence, or does 
the First Amendment only require that a municipality offer a subjective basis for its 
speech restriction without evidentiary support 

2/20/18  

 Bolton v. City of 
Hattiesburg, Miss., 17-
1155, 701 Fed. Appx. 370 
(5th Cir.) 

 Employment & Labor: (1) Should the U.S. Supreme Court resolve the 5-3 circuit court 
split as to whether the rule in United States Postal Service Board of Governors v. 
Aikens, 460 U.S. 711 (1983) should apply to discrimination cases at summary 
judgment; (2) Should the U.S. Supreme Court resolve the circuit court split as to what 
difference in qualifications an employee must show to provide evidence of pretext; (3) 
Did the petitioner provide evidence of discrimination 

2/7/18  

 White v. Metro. Wash. 
Airports Auth., 17-1122, 
698 Fed. Appx. 143 (4th 
Cir.) 

 Employment & Labor: (1) Did the Fourth Circuit err in finding that the employer did not 
retaliate against the petitioner after the petitioner assisted another employee; (2) Did 
the Fourth Circuit err in finding that the employee did not violate the petitioner's Family 
and Medical Leave Act right to be reinstated when the employer refused to reinstate the 

petitioner to his original position; (3) Did the Fourth Circuit err in finding that the 
employer did not violate the petitioner's Title VII ADA discrimination rights; (4) Did the 
Fourth Circuit err in finding that the employer did not violate the petitioner's Title VII 
right by making an unlawful medical inquiry; (5) Did the Fourth Circuit err when it 
affirmed the summary judgment of the district court that was issued because of 
discriminatory, unlawful medical inquiry that was not returned to the employer's 
contracted physician 

2/5/18  
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 Bridges v. Empire 

Scaffold, LLC, 17-1118, 
875 F.3d 222 (5th Cir.) 

 Employment & Labor: 1) Was the U.S. Court of Appeals for the Fifth Circuit correct in 

holding that Integrity Staffing Sols, Inc. v. Busk, 83 U.S.L.W. 4013, 2014 BL 344253 
(2014) overruled Skidmore v. Swift & Co., 323 U.S. 126 (1944) and abrogated the 
“engaged to wait doctrine”; (2) What test applies to resolve the conflict whether pre- 
shift “wait time” at the worksite is hours worked: (i) the Busk integral and indispensable 
test applied by the Fifth Circuit panel (i.e., whether the wait time is an intrinsic part of 
the employee's work), or (ii) the Skidmore/Armour engaged to wait/waiting to be 
engaged predominant benefit test adopted and currently enforced by the U.S. 
Department of Labor and other circuits? 93) Did the lower courts err in granting and 
affirming summary judgment by failing to apply the “predominant benefit test” in 
determining whether the petitioners were “engaged to wait” during their pre-shift wait 
time at the worksight 

2/7/18  

 Golden v. Indianapolis 
Housing Agency, 17-
1113, 698 Fed. Appx. 835 
(7t Cir.) 

 Special Education & Disabilities: Under the Americans with Disabilities Act and Section 

504 of the Rehabilitation Act, is a multi-month unpaid leave of absence an unreasonable 
accommodation as a matter of law in all cases, regardless of the circumstances of the 
employer or employee 

2/7/18  

 Faparusi v. Case Western 

Reserve Univ., 17-1081, 
2017 BL 355742 (6th Cir.) 

 Legal System: (1) Did the university's use of the preponderance of the evidence 

standard in the sexual misconduct hearing that found the petitioner liable comprise a 
state action to establish a right to recover under 42 U.S.C. §1983; (2) Did the 
university's use of the preponderance of the evidence standard establish it was a willful 
participant in joint activity with the state; (3) Does the U.S. Court of Appeals for the 
Sixth Circuit's decision that the due process clause doesn't bind private colleges violate 
the Fourteenth Amendment's equal protection clause 

1/11/18  

 Cotuna v. Wal-Mart 

Stores, Inc., 17-1057, 
2017 BL 406804 (6th Cir.) 

 Employment & Labor: (1) Could an employee with a documented disability be granted a 

longer and definite amount of medical leave as a reasonable accommodation, absent 
undue hardship, necessary in this case to participate in training of his/her service dog; 
(2) Should an employer grant an at least equal amount of leave to a disabled employee 
as concurrently granted to employees in a distinct protected class under the same 
policy; (3) Should the courts consider ADA's requirements that an employer engage in 
the “interactive process” with a qualified individual with a disability before taking a 
detrimental employment action 

1/16/18  

 Torre v. Northrop 
Grumman Sys. Corp., 17- 
1036, 697 Fed. Appx. 477 
(8th Cir.) 

 Employment & Labor: (1) Did the district court (and the U.S. Court of Appeals for the 
Eighth Circuit) err by selecting three instances of explicit sexual conduct as an 
insufficient basis to support a hostile work environment claim when the former 
employee provided extensive evidence of non-sexual conduct as the basis for her claim; 
(2) Did the district court (and the Eighth Circuit) ignore principles of stare decisis and 
establish a new test for retaliation, when it found no evidence of “comparators” rather 
than applying the correct “but-for” analysis; (3) Did the district court (and the Eighth 
Circuit) fail to adhere to well-established principles of summary judgment analysis by 
failing to view the facts in a light most favorable to petitioner, as the non-moving party 

12/11/17  
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 Dawson v. City of Grand 
Haven, 17-1024, 2016 BL 
434904 (Mich. App. 

 Religion: (1) Is the Michigan Court of Appeals’ emphasis on the municipality's 
ownership/control of the hoist feature pole, used as a backdrop in conjunction with 
private concerts in the municipal theater, consistent with the government speech 
analysis established by Pleasant Grove v. Summum, 555 U.S. 460 (2009); (2) Is the 
feature pole on Dewey Hill a traditional or limited public forum, where private access to 
its limited topics has been accommodated in the theater for 50 years; (3) Is Resolution 
15-013 unconstitutional content/viewpoint discrimination, on its face or as applied, 
under the Free Speech and/or Equal Protection Clauses of the Michigan and U.S. 
Constitutions and their supporting statutes? (4) Does Resolution 15-013's removal of 
the cross from the feature pole during Worship on the Waterfront pass strict scrutiny 

1/20/18  

 Blake v. MJ Optical Inc., 
17-1015, 870 F.3d 820 (8th 
Cir.) 

 Employment & Labor: (1) Did the district court and the Eighth Circuit err by imposing on 
plaintiff the element of “reporting sexual harassment” to management rather than 
considering the “reporting harassment” as part of the employer's affirmative defense 
in Faragher v. City of Boca Raton, 524 U.S. 775 (1998), and Burlington Industries, Inc. 
v. Ellerth, 524 U.S. 742 (1998), which is available only to those employers who have 
anti-harassment policies and procedures in place? (2) Did the district court and the 
Eighth Circuit err by concluding that the plaintiff was required to report any harassment 
by the Vice President of Operations who was the highest-ranking management member 
present at the company premises on a daily basis? (3) Did the district court and the 
Eighth Circuit err by concluding that the plaintiff's failure to report sexual harassment by 
the Vice President of Operations constituted an “invitation” where the company had 
neither a company policy nor handbook providing guidance on reporting such 
harassment or a Human Resources Department or representative 

1/16/18    

 Severson v. Heartland 

Woodcraft, Inc., 17-1001, 
872 F.3d 476 (7th Cir.) 

 Employment & Labor: Is there a per se rule that a finite leave of absence of more than 

one month cannot be a reasonable accommodation under 42 U.S.C. §12112, or does 
the question of whether such a leave is a reasonable accommodation turn on the facts 
of the case 

1/18/18    

 Carnicella v. Mercy Hosp., 
17-987, 168 A.3d 768 (Me.) 

 Employment & Labor: Does the Maine Human Rights Act, as interpreted by the Maine 
Supreme Judicial Court in this case, violate the equal protection clause of the U.S. 
Constitution 

11/17/17    

 Ross v. Univ. of Tulsa, 17- 
969, 859 F.3d 1280 (10th 
Cir.) 

 Equity & Discrimination: (1) Are school personnel who are responsible for both receiving 
and investigating reports of campus sexual assault for a school's proceedings under Title 
IX of the 1972 Education Amendments considered “appropriate persons” for the purpose 
of actual notice under Gebser v. Lago Vista Indep. Sch. Dist., 524 U.S. 274 (1998); (2) 
Does an interpretation that only those school employees that have complete and final 
authority to take corrective action constitute “appropriate persons” violate the reasoning 
of Gebser? Did the Gebser court intend to restrict the definition of “appropriate persons” 
to only those with final disciplinary authority, there by permitting a school to use 

“gatekeepers” to receive and investigate reports of sexual violence while avoiding 
putting the school on “actual notice” under Title IX 

1/4/18  Schedule for Conference 3/2/18  

 Idaho Dept. of 

Corrections v. Fuller, 17- 
959, 865 F.3d 1154 (9th 
Cir.) 

 Employment & Labor: Did the U.S. Court of Appeals for the Ninth Circuit err by 

reversing the district court's grant of summary judgment, and allowing the plaintiff- 
appellant to proceed with her sexual harassment case without having to make any 
showing that the allegedly harassing conduct was because of her sex 

1/3/18  
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 New England Reg'l 

Council of Carpenters v. 
Conn. Ironworkers 
Emp'rs Ass'n, 17-933, 869 
F.3d 92 (2d Cir.) 

 Employment & Labor: (1) Did the Second Circuit Court of Appeals err by ruling, contrary 

to other federal courts of appeal, that subcontracting agreements between employers 
and a labor union permitted by the construction industry exception to 29 U.S.C. 
§ 158(e), enacted to allow construction industry collective bargaining, do not qualify for 
the implicit exemption to antitrust? (2) Did the Second Circuit Court of Appeals err when 
it ruled that a violation of labor law removes a labor union's conduct from shelter under 
the implicit exemption for antitrust violations? (3) Did the Second Circuit Court of 
Appeals err by ruling that work assignments are not mandatory subjects of bargaining, 
in conflict with other federal courts of appeal? (4) Did the Second Circuit Court of 
Appeals err in assuming, contrary to this Court's precedent, that labor unions have 
antitrust standing to sue other labor unions for their union members’ lost employment 
opportunities in the labor market 

12/22/17  

 Bustillo-Formoso v. 

Million Air San Juan 
Corp., 17-895, 691 Fed. 
Appx. 1 (1st Cir.) 

 Employment & Labor: (1) Did the First Circuit err in allowing the grounding, referral and 

termination of petitioner; (2) Do claims for general emotional damages constitute 
“direct” threats of “significant” harm; (3) Does the First Circuit's decision trump the 
objective inquiry standard followed by the other circuits when evaluating the “business 
necessity” prong of 42 U.S.C. §12112(d)(4)(A); (4) Does the opinion trump the exam 
limitations and burden of proof imposed by 42 U.S.C. §12112(d)(4)? (5) Ultimately, will 
employers of pilots be forced to ground a pilot who claims “garden-variety” emotional 
damages? (6) Will employees in similar sensitive positions, and their employers, be 
similarly affected 

12/5/17  

 Martin v. Ak Steel Corp., 

17-774, unpublished (6th 
Cir.) 

 Employment & Labor: (1) Do the lower Courts time barred rulings negate Section 301 of 

the Labor Management Relations Act? (2) Did the lower Courts set a new and untenable 
high standard in regard to providing a breach of duty of fair representation? (3) Does a 
clause within the collective bargaining agreement amount to collusion? 

11/15/17  

 Kirk v. Invesco, Ltd., 17- 
762, unpublished (5th Cir.) 

 Employment & Labor: Can an employee meet the burden to produce sufficient evidence 
to show the amount and extent of work when the employer has failed to keep legally 
required records by testifying from personal knowledge as to the number of overtime 
hours he or she worked, or is the employee's testimony insufficient unless 
“substantiated by additional evidence” 

11/15/17  

 March v. Mills, 17-689, 
867 F.3d 46 (1st Cir.) 

 Legal System: Does a noise provision that restricts speech based on the purpose the 
speaker has in making the noise constitute a content-based restriction on speech under 
this Court's ruling in Reed v. Town of Gilbert, 83 U.S.L.W. 4444, 2015 BL 193925 (U.S. 
June 18, 2015) 

11/6/17  

 Rowan County v. Lund, 
17-565, 863 F.3d 268 (4th 
Cir.) 

 Legal System: Does the legislative prayer delivered by legislators comport with Town of 
Greece v. Galloway, 82 U.S.L.W. 4334, 2014 BL 124245 (U.S. July 14, 2014), 
and Marsh v. Chambers, 463 U.S. 783 (1983), as the en banc U.S. Court of Appeals for 
the Sixth Circuit had held, or doesn't it, as the en banc U.S. Court of Appeals for the 
Fourth Circuit has held 

10/12/17  
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 Benisek v. Lamone, 17- 
333, 2017 BL 297758 
(D.Md.) 

 Legal System: (1) Did the majority err in holding that, to establish an actual concrete 
injury in a First Amendment retaliation challenge to a partisan gerrymander, a plaintiff 
must prove that the gerrymander has dictated and will continue to dictate the outcome 
of every election held in the district under the gerrymandered map; (2) Did the majority 
err in holding that the Mt. Health burden-shifting framework is inapplicable to First 
Amendment retaliation challenges to partisan gerrymanders; (3) Regardless of the 
applicable legal standards, did the majority err in holding that the present record does 
not permit a finding that the 2011 gerrymander was a but-for-cause of the Democratic 
victories in the district in 2012, 2014, or 2016 

8/1/17  

 E.I. Du Pont de Nemours 
& Co. v. Smiley, 16-1189, 
839 F.3d 325 (3d Cir.) 

 Employment & Labor: (1) Does the Fair Labor Standards Act prohibit an employer from 
using compensation paid to employees for non-compensable bona fide meal breaks that 
it included in their regular rate of pay as a credit against compensation owed for work 
time; (2) Is an agency's interpretation of a statute advanced for the first time in 
litigation entitled to Skidmore v. Swift & Co., 323 U.S. 134 (1944) deference 

3/30/17  

 United Healthcare Servs. 
Inc. v. Riederer, 16-996, 
unpublished (7th Cir.) 

 Employment & Labor: Is an agreement that requires an employer and an employee to 
resolve employment-related disputes through individual arbitration, and waive class and 
collective proceedings, enforceable under the Federal Arbitration Act, notwithstanding 
the provisions of the National Labor Relations Act 

2/13/17  

 NLRB v. SF Markets LLC, 

16-801, unpublished (5th 
Cir.) 

 Employment & Labor: Are arbitration agreements with individual employees that bar 

them from pursuing work-related clams on a collective or class basis in any forum 
prohibited as an unfair labor practice under 29 U.S.C. §158(a)(1), because they limit 
the employees' right under the National Labor Relations Act to engage in “concerted 
activities” in pursuit of their “mutual aid or protection,” 29 U.S.C. §157, and are 
therefore unenforceable under the saving clause of the Federal Arbitration Act, 9 U.S.C. 
§2 

12/22/16  

 NLRB v. PJ Cheese Inc., 

16-800, 2016 BL 225053 
(5th Cir.) 

 Employment & Labor: Are arbitration agreements with individual employees that bar 

them from pursuing work-related clams on a collective or class basis in any forum 
prohibited as an unfair labor practice under 29 U.S.C. §158(a)(1), because they limit 
the employees' right under the National Labor Relations Act to engage in “concerted 
activities” in pursuit of their “mutual aid or protection,” 29 U.S.C. §157, and are 
therefore unenforceable under the saving clause of the Federal Arbitration Act, 9 U.S.C. 
§2 

12/22/16  

 Sanders v. 24 Hour 

Fitness USA, Inc., 16-701, 
2016 BL 229211 (5th Cir.) 

 Employment & Labor: (1) Is a provision in an employment arbitration agreement that 

prohibits employees from seeking adjudication of any work-related claim on a class, 
collective, joint, or representative basis in any forum invalid and unenforceable under 
Sections 2 and 3 of the Norris-LaGuardia Act, 29 U.S.C. §§102, 103, and Sections 7 and 
8(a)(1) of the National Labor Relations Act, 29 U.S.C. §§157, 158(a)(1), because it 
“interfere[s]” with the employees’ statutory right “to engage in . . . concerted activities 
for the purpose of . . . mutual aid or protection”; (2) Is such a provision, if otherwise 
unlawful, rendered lawful by permitting employees a time-limited pre-dispute 
opportunity to opt-out of the default employment arbitration agreement 

11/22/16  
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 NLRB v. 24 Hour Fitness 
USA, Inc., 16-689, 2016 BL 
229211 (5th Cir.) 

 Employment & Labor: Are arbitration agreements with individual employees that bar 
them from pursuing work-related claims on a collective or class basis in any forum 
prohibited as an unfair labor practice under 29 U.S.C. §158(a)(1), because they limit 
the employees' right under the National Labor Relations Act to engage in “concerted 

activities” in pursuit of their “mutual aid or protection,” 29 U.S.C. §157, and are 
therefore unenforceable under the saving clause of the Federal Arbitration Act, 9 U.S.C. 
§2 

11/23/16  

 Patterson v. Raymours 
Furniture Co., 16-388, 
2016 BL 287695 (2d Cir.) 

Employment & Labor: Is a provision in an employment arbitration agreement that 
prohibits employees from seeking adjudication of any work-related claim on a class, 
collective, joint or representative basis in any forum invalid and unenforceable under 
Sections 2 and 3 of the Norris-LaGuardia Act, 29 U.S.C. §§102, 103 and Sections 7 and 
8(a)(1) of the National Labor Relations Act, 29 U.S.C. §§157, 158(a)(1), because it 
“interfere[s]” with the employees’ statutory right “to engage in ... concerted activities 
for the purpose of ... mutual aid or protection” 

9/22/16  

 Wynn Las Vegas, LLC v. 
Cesarz, 16-163, 816 F.3d 
1080 (9th Cir.) 

Employment & Labor: (1) Does the Fair Labor Standards Act impose restrictions, 
enforceable in private suits, on tip-pooling arrangements by employers who don't seek 
to count tips toward their minimum wage obligations; (2) Did the U.S. Court of Appeals 
for the Ninth Circuit err in holding that a federal agency purporting to implement a 
statute may create entitlements and requirements that the statute doesn't, so long as 
the statute doesn't expressly prohibit the agency's regulation 

8/1/16  
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